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been otherwise provided for in the whole or in part, not abrogated, 
repealed or become obsolete, are hereby declared to be in full force 
within the state." 

Vermont: ch. 32, General Statutes of 1870. So much of the 
common law of England as is applicable to the local situation and 

circumstances, andd is not repugnant to the constitution or laws of 
this state, shall he deemed and considered law in this state, and all 
courts are to take notice thereof and govern themselves accord- 

ingly." 
Virginia: Code 1860, p. 112, sect. 1. " The common law of Eng- 

land, so far as it is not repugnant to the principles of the Constitu- 
tion of this state shall continue in force within the same, and the 

right and benefit of all writs, remedial and judicial, given by any 
statute or Act of Parliament made in aid of the common law prior 
to the fourth year of the reign of James I., of a general nature 
and not local to England, shall still be served so far as the same 

may consist with the Constitution of this state." 
Wisconsin: Constitution, sect. 13. "Such parts of the com- 

mon law as are now in force in the territory of Wisconsin not incon- 
sistent with this Constitution, shall be and continue part of the law 
of this state until altered or suspended by the legislature." 

RICHARD C. DALE. 

RECENT ENGLISH DECISIONS. 

High Court of Justice. Queen's Bench Division. 

WALKER v. MATTHEWS. 

The bona fide purchaser in market overt of stolen cattle acquires a property 

therein, good until conviction of the thief, and, therefore, cannot set up against the 

owner after conviction a claim for keeping the animals before that event, still less 

for wrongfully keeping them afterwards. 

APPEAL from the HIuntington County Court. 

The plaintiff claimed the delivery of two cows and two calves, 
valued at 451. The defendant counter-claimed for the keep of the 

cows and calves during the time they were in his possession. 
At the trial before the county court judge the following facts 

were proved: The two cows, then in calf, were, on the 7th of 

June 1880, stolen from the plaintiff. On the 11th of June, the 
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thief sold them in market overt to a cattle dealer who, on the 16th 
of June, sold them to the defendant, a bona fide purchaser, who 
had no notice of the felony. The plaintiff traced the cows and, on 
the 21st of June, claimed them of the defendant, but he refused to 

give them up. On the 5th of April 1881 the thief was convicted 
of having stolen the cows, and on the 9th of April the defendant 
received notice of such conviction, and the cows were again de- 
manded of him. The cows both calved while in defendant's pos- 
session. The jury, under the direction of the county court judge, 
found a verdict for the plaintiff on the claim, and for the defendant 
on the counter-claim. A rule having been obtained to enter judg- 
ment for the plaintiff on the counter-claim, 

Cockerell, for the defendant, showed cause.-On the conviction 
of the thief the property in the goods reverted in the plaintiff: 24 
& 25 Vict. c. 96, ? 100; Scattergood v. Sylvester, 15 Q. B. 506; 
but until that time the defendant did not wrongfully detain the 
cattle, and he is entitled to deduct the expenses of their keep dur- 

ing such period. [LOPES, J.-He cannot recover the expenses of 

keeping his own property; still less can he those of keeping that 
which he held wrongfully.] 

W. Garth, for the plaintiff, was not called on. 

The court, GROVE and LOPES, JJ., held that the defendant could 
not recover on his counter-claim, but that judgment thereon must 
be entered for the plaintiff. 

As the law of market overt does not 
obtain in this country, as is well known, 
the purchaser of stolen property does 

not, with us, acquire any title as against 
the lawvful owner, even before the con- 
viction of the thief. Therefore, as the 

buyer never becomes the owner, the pre- 
cise question involved in Walker v. 
Mattheios never could arise with us; but 
a similar question may arise upon other 
state of facts, viz.: whether services ren- 
dered by A. in keeping, preserving or im- 

proving property in which he has a spe- 
cial, limited or temporary ownership or 

Rule absolute. 

interest, ordinarily furnish ground for 
a claim of payment against the general 
or absolute ow;ner; and second, whether 
such services bestowed upon property to 
which one has no title whatever, but to 
which he made a bona fide claim of title, 
and rendered the service because of such 
claim and belief, furnish any better cause 
of action. 

An illustration of the first occurs where 
A. sells goods to B. and retains posses- 
sion until paid for, and in the meantime 
incurs expense in keeping or storing 
the same. Does this give him any claim 
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at common law, and independent of cus- 
tom and usage, for remuneration by the 

buyer for keeping ? Apparently not. 
The services in such case are rendered 
not at the request, express or implied, 
of the buyer, and not even for his bene- 
fit, except remotely. The goods are 
kept and the expenses incurred solely for 
the benefit of the seller, and adversely 
rather than otherwise, to the interests 
of the buyer. To compel him, there- 
fore, to pay for them would be contrary 
to every elementary principle. Certain 
it is that in such cases the seller has no 
lien on the goods for the expenses of 

keeping, as he would have for the con- 
tract price. See British Empire Ship- 
ping Co. v. Somes, El., Bl. & El. 353, 
affirmed in House of Lords, 8 H. L. C. 
338. And see Hartley v. Hitchcock, 1 
Stark. 408; Mclntyre v. (Carver, 2 W. 
& S. 392. 

The second question is, whether the 
common law gives a person, who ex- 
pends time and money on property which 
he supposes to be his, any ground for re- 
muneration from the real owner, when 
once ascertained, and who thus usually 
derives more or less benefit from the 
other's expenditure. Probably this arises 
most frequently in regard to real estate, 
and the rule seems to be well settled 
that, at common law and independent 
of statute, the real owner is not liable. 

And undoubtedly the result thus 
reached led to the enactment of the 
"betterment laws," as they are usually 
termed, giving the party incurring the 
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termed, giving the party incurring the 

expense or making the improvements 
upon real estate under a bona fide belief 
of title some mode of redress, either by 
way of lien or otherwise, against the real 

owner, or at least against the property 
itself. 

But the common law, in such cases, 
not only did not create any implied con- 
tract or liability on the part of the real 

owner, but even held him not bound by 
his subsequent express promise to pay 
for the improvements. Being rendered 
without his request, express or implied, 
they constituted a past or executed con- 

sideration, as it is called, and so the 

promise was not legally supported: 
Frear v. Hardenbergh, 5 Johns. 272. 

Therefore, persons who take possession 
of government land without right-squat- 
ters-cannot maintain an action to recover 
of the rightful owner for the improve- 
ments made thereon, although the de- 
fendant has afterwards promised to pay 
for them: Carson v. Clark, 1 Scam. 

113; Hutson v. Ot'erturf; Id. 170; 
Roberts v. Garen, Id. 396; Townsend v. 

Briggs, Id. 472; McFarland v. Mathis, 
5 Eng. (Ark.) 560. If A. performs work 
for B. on land owned by B.'s wife, but 

solely on B.'s personal credit and not as 

agent for his wife, and the wife subse- 

quently gives her note for the labor, she 
is not liable therefor, simply because the 
work was not done at her request or by 
her authority; Morse v. Mason, 103 
Mass. 560. 

EDMUND H, BENNETT. 
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RECENT AMERICAN DECISIONS. 

Supreme Court of Missouri. 

SHARPE v. JOHNSTONE. 

In an action for malicious prosecution although it appears that the prosecutor 
communicated to counsel all the facts and followed the latter's advice, yet if not- 
withstanding such advice he believed the prosecution must fail, and was actuated in 

commencing it by a desire to injure and wrong the accused, he is liable. 

RECENT AMERICAN DECISIONS. 

Supreme Court of Missouri. 

SHARPE v. JOHNSTONE. 

In an action for malicious prosecution although it appears that the prosecutor 
communicated to counsel all the facts and followed the latter's advice, yet if not- 
withstanding such advice he believed the prosecution must fail, and was actuated in 

commencing it by a desire to injure and wrong the accused, he is liable. 

576 576 


	Article Contents
	p. 574
	p. 575
	p. 576

	Issue Table of Contents
	American Law Register, Vol. 30, No. 9, Sep., 1882
	The Adoption of the Common Law by the American Colonies [pp.  553 - 574]
	Recent English Decisions
	High Court of Justice. Queen's Bench Division. Walker v. Matthews [pp.  574 - 576]

	Recent American Decisions
	Supreme Court of Missouri. Sharpe v. Johnstone [pp.  576 - 588]
	Supreme Court of Illinois. Madelaine Roth v. Frederick Ehman et al. [pp.  589 - 600]
	Supreme Court of Mississippi. William Oliver v. John C. Love [pp.  600 - 607]
	Supreme Court of Errors of Connecticut. George T. Meech v. Sidney A. Ensign [pp.  608 - 615]

	Abstracts of Recent Decisions [pp.  615 - 624]



